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SUSSEX LOCAL AUTHORITY PROTOCOL

FOR ACHIEVING EFFECTIVE EXPERT ASSESSMENT

OUTSIDE OF COURT PROCEEDINGS

(Being an identified part of the Public Law Outline)
1. 
Context and aims of the Pan-Sussex Protocol

“Work done by the local authority in the period pre-proceedings- front loading- is vital for two reasons. Often it can divert a case along a route which avoids the need for proceedings. When that is not possible, and proceedings have to be commenced, work done beforehand will pay rich dividends later on.”

1.1  A decision to intervene legally in a child’s life and family is a significant one which will have major consequences for that child and their family. It is crucial that any decision to do so is based on clear, evidenced-based assessment and care planning, which demonstrates what attempts have been made to manage the risks and support the child to remain in their family.   

1.2 Nothing in the Protocol developed between the authorities should suggest that where families are asked to engage in social work assessment, or enhanced assessment independent of the allocated social worker, care proceedings are inevitable. The primary aim of social work conducted outside of court is to avoid the need for the institution of proceedings arising at all, wherever possible. 
1.3 Where families are asked to co-operate with local authority  assessments it is essential that the social worker conducting them, or any independent assessor commissioned by the local authority to assess the family, are able to demonstrate real expertise in their field, and that the assessment process is transparent, fair, and evidenced. In the event that court proceedings are still required in order to protect the child, the structure for assessments of the family under the Protocol will provide reliable, evidence based analysis and assessment, which demonstrates real expertise, and be capable of proper court scrutiny. In this way repetition of the same, or similar  assessment work within proceedings, with the ancillary cost to the timetable of the child,  can be avoided.
1.4 This document has been drafted in conjunction with discussions with representatives from the local bar, family solicitors, lawyers and senior social work managers from each of the three Local Authorities, local independent experts, the in-house expert provision of local authorities, and input from local experts and CAFCASS, with a view to providing a consistent accountable approach of the local authorities across Sussex to their work with and assessment of families outside of court proceedings, in cases where care proceedings are a foreseeable  possibility.  It has been updated in the light of the revised PLO
1.5 This Protocol is intended to supplement the guidance given in the revised Public Law Outline. It is aimed to be a useful guide and reference point for practitioners in the hope that the Sussex Family Courts will be in a stronger position to complete care proceedings cases justly within 26 weeks, as a result of the work conducted pre-proceedings. It is intended to improve the quality of social work assessments and plans submitted to court in such cases, so that social workers can demonstrate expertise in their own professional field.
1.6 The Protocol expressly sets out the common approach and expectations that the Sussex Local Authorities have in regard to:- 

(a) Working with families with an aim of bringing about improvement and change and to avoid the need for care proceedings 

(b) Providing assessments which do not merely measure parenting in a vacuum but robustly look at how interventions and support have brought about change, which consider  parenting strengths as well as weaknesses, the needs of the family, and child protection risks and which demonstrate social work expertise.
(c) Commissioning independent expert reports outside of the Court process in a consistent and transparent manner
(d) Conducting “Meeting Before Proceedings” meetings with the parents and their legal representatives and doing so at an earlier stage 
(e) Identifying and evaluating at an earlier stage the potential for family and friends to offer support to the parents or to act as possible alternative carers for the child
(f) Presenting consistently structured evidence to the Court, which meets the requirements of the revised PLO
(g) Taking into consideration and acting in accordance with the identified needs and timescale for the child.  

1.7 This Protocol outlines the focus of work to be completed prior to and / or in conjunction with the PLO being initiated in ‘slow burn’ / multi issue cases where, for example, alcohol/substance misuse, neglect, emotional abuse, parental learning disabilities are key factors. 

1.8 It is acknowledged and accepted that where proceedings are implemented as a result of an acute incident, that this Protocol may not be followed, but nonetheless so far as is practicable, the Local Authorities will endeavour to use the structure set out in this Protocol for their evidence in such ‘acute’ cases, even if this has to be in the form of a more detailed statement being filed after the initial hearing dealing with the ‘acute’ incident. 

2.
Relationship to Revised Public Law Outline (PLO)

2.1
The approach envisaged by this Protocol assists the capacity of the three Sussex Local Authorities to meet requirements of the revised PLO in the following respects:

· Much earlier involvement of parents, their representatives and legal advice in the process, with the ‘letter before proceedings’ and associated meeting being integral to the intention of diverting families from the need for care proceedings
· Greatly enhanced models of social work assessments, overcoming the limitations of the ‘core assessment’ model, and having such assessments focus much more on goals to be achieved with the parents and support in meeting those goals
· Much greater clarity and transparency of externally commissioned assessments outside of proceedings, with letters of instruction to be agreed at the meeting before proceedings.  
· Common framework for honed initial social work statements, meaning that cross-Sussex consistency of presentation, and much more focus on analysis
· Common framework for presentation of chronologies, to make them fitter and more purposeful 
3. Key Principles for Local Authority Practice outside of court proceedings:

3.1
The need for effective expert practice and assessment

3.1.1 Where care proceedings are considered necessary the effectiveness of pre proceedings work is critical to the timetable for court proceedings, and the timetable of the child. Real expertise is required of social workers and of any independent expert from whom they seek to commission an enhanced assessment. The Protocol sets out a series of expectations which are designed to enhance and promote expert assessment across agencies and professional fields outside of court proceedings, including that of the social worker. 
3.1.2 The Protocol is not intended to be a bar or impediment to expert reports being directed by the Court during proceedings where they remain necessary, and is not intended to be a bar to, or an inhibition of the testing of the local authority evidence. The Protocol is intended to be a method of improving standards and quality of local authority assessments and evidence, by providing a common approach and structure to work conducted outside of court proceedings, so providing the Court with the sound information and transparent analysis needed to reach fair and proper conclusions, if court  proceedings are issued. It is thus hoped that adherence to the Protocol will reduce the necessity of further expert assessment being directed within court proceedings. 
3.2
The commissioning of an enhanced assessment

3.2.1
 Local Authorities will ensure that any instruction commissioned outside of a court process for an enhanced or “expert” assessment by a specialist agency or independent expert (to include local provision such as SWIFT, Clermont or other independent clinicians or social workers) will be conducted in line with these principles:

a) The social worker will carry out the principal parenting and risk assessment in the case, in accordance with the new social work models implemented by each authority, with the case being kept under review during the assessment process.

b) Where the social worker has identified specific concerns or unmet care plan needs, they or their manager, should identify the additional  assessments required and secure them within pre proceedings timescales

c)
For the avoidance of doubt an enhanced assessment is NOT a global parenting assessment request, it is a specific assessment that requires a level of additional expertise in answering pre determined questions regarding the familial (particularly adult or parental) presentation and its relative impact on achieving change. Not every case will be considered to require an enhanced assessment, and the presence or absence of one is not an indicator of the seriousness or otherwise of the case, but rather that a decision has been taken that further additional expertise is required to resolve uncertainties. 

The author or authors of such enhanced assessment do not play any role in decisions about whether to commence proceedings. 

d) An enhanced assessment does not replace a social work family assessment; different disciplines or thematic expertise should be available to test the social work evidence or further assist in the formulation of an appropriate care plan to achieve change.

e)  The rationale and detail of the enhanced assessment request needs to be transparent and explicit so that it can be subject to scrutiny post proceedings

f) There should be Letters of Instruction and agreed reading for anyone conducting an enhanced assessment pre proceedings 

g) It is proposed that letters of instruction are drafted with the assistance of specialist legal departments, and that parents (and where possible their representatives) are involved in considering the questions to be put to an assessor at a ‘pre-proceedings meeting’
h) A pre-proceedings meeting should be convened at which the parents should be present (legally represented unless this cannot be arranged on a reasonable timescale), a draft letter of instruction presented at this meeting, discussions recorded and later submitted as part of the evidence of assessment pre proceedings

i) When commissioning enhanced assessments, the Local Authority will take into account the views of the parents and their representatives about the nature of such assessment and would particularly take account of any compelling reasons why going beyond any in house assessment provision (specifically Clermont or Swift) would be appropriate or necessary. 

j) All professionals and specialist assessors should ensure that subsequent conversations regarding assessed needs are recorded and can be shared at a later date as part of disclosure within proceedings

k) The proposed assessor(s) shall respond to requests for information both initially and during the course of the work on timescales and process promptly in accordance with the Sussex Expert Assessment Pilot Memorandum of Expectations of Experts 

l) When an enhanced assessment is commissioned, the Local Authority concerned would seek, wherever possible, to commission the assessment from a person or body who has signed up to the Memorandum of Expectations from the Expert Assessment Pilot.  
m) The social work team do not have, and would not seek to have, any editorial input or control into the assessments, which are designed to be a fully independent view. 
3.3
Expert social work assessment

“Social workers may not be experts for the purposes of Part 25 of the Family Procedure Rules 2010, but that does not mean that they are not experts in every sense of the word. They are, and we must recognize them and treat them as such.”

3.3.1 Each of the Sussex Local Authorities has designed a model of social work assessment and intervention that have the principles of the Protocol in mind.  Assessments will follow a structured model common to that Local Authority, and staff will receive training on delivering the model of assessment and intervention.  

3.3.2 There will be a stand-alone social work assessment document prepared for each family, which will be submitted to the court in the event that proceedings are required.  This will constitute the primary social work analysis in the case at the point of issue, and will refer to all interventions and assessments which have informed the social work analysis.

3.3.3 The Court will in turn recognise that pre- proceedings work includes the capacity for specialised assessment and intervention, and that Local Authorities can provide “cogent expert pieces of analysis at the point of issue, with reference to accepted bodies of research”. Therefore, where the Protocol is adhered to the necessity for external instruction will reduce.
3.4
Letter before proceedings and pre-proceedings meetings 
3.4.1 There is consensus between the three Local Authorities that in “slow burn” cases (as opposed to “crisis” cases) that the aim will be to have pre-proceedings meetings at a much earlier stage of the process, to allow the parents to have access to legal advice when there is a greater chance of changes being made and sustained following any intervention or assessment discussed at the meeting, so enhancing the prospects of avoiding the need for later proceedings. 
3.4.2 A ‘letter before proceedings’ is the trigger for non-means, non-merits tested publicly funded legal advice and assistance. Letters before proceedings will therefore need to identify to parents that the local authority is considering the possibility of care proceedings if a plan cannot be developed to address the concerns identified about their parenting. This does not make proceedings inevitable, but will have the effect of triggering entitlement to pre proceedings legal advice, and will enable parents to have the benefit of legal representation at the ‘pre-proceedings meeting’ in which the need for any enhanced assessment and the letter of instruction is discussed. 
3.4.3
The letter before proceedings will state what concerns need to be addressed by the parent and what support will be provided by the local authority to help. It will identify any enhanced assessments that the authority are proposing, and which will be discussed in more detail at the pre-proceedings meeting. The letter will also identify the need for family members to be identified as soon as possible, as possible sources of support or as alternative carers if the parents cannot make the changes identified as necessary.
3.4.4
The letter before proceedings  will invite the parents and their legal representatives to a pre-proceedings meeting with the local authority. social worker and their legal representative. The meeting will be chaired by the local authority. Local authority lawyers will attend and conduct the meeting in compliance with the relevant Law Society protocol.  

3.4.5 The pre-proceedings meeting provides a face to face opportunity to set out very clearly the position of the local authority in respect of existing concerns which have been identified; identify any improvements the local authority considers are needed in the parenting of their children; and conduct a dialogue as to the plan needed to assist the parents and address any deficits in parenting already identified. The concept of an outcome focussed strategy -  setting out clear goals as to what a parent is expected to achieve and by when to alleviate concerns, and avoid the need for proceedings being triggered, identifying what support is needed to reach that benchmark, and how it is to be monitored and tested - should underpin this process. 

3.4.6 Specifically the pre proceedings meeting will identify any enhanced assessments proposed by the local authority, and the terms of the instruction will be considered with the parents (and their representatives). 
3.4.7 The meeting must also identify as constructively as possible to the parents the need to identify family and friends for the purposes of evaluating their capacity to offer support to the parents, and/or as potential alternative carers for the child, in the event this becomes necessary because the parents are unable to address the concerns identified by the authority. 

3.4.8 The resultant minutes should provide an open and transparent record of measures required to improve the children’s circumstances, and the offer of assistance by the local authority.  

3.4.9 Where enhanced assessments of the parents are required the letter of instruction which is subsequently finalised as a result of the dialogue during the meeting will be copied to the parents and any legal representatives.

3.5
Involvement and evaluation of wider family
3.5.1 Identification and engagement of the wider family can play a critical role in promoting positive outcomes for the children concerned, and reducing delay.  

3.5.2 As part of social work conducted prior to the issue of any subsequent proceedings local authorities will request parents to provide details of family members who can offer support, assistance and possibly alternative homes for the children, at an early stage, and wherever practical shall meet with such persons and provide viability assessments of any person wishing to be considered as a carer prior to the issue of proceedings. 
3.5.3 Family Meetings/Conferences should be considered and if appropriate held  prior to proceedings as a useful tool in the identification of potential friends/family carers, and the provision of support to the parents from the wider family. 

3.5.4 In the event that a full formal Family Group Conference cannot take place or has not taken place, this should not prevent the social worker exploring with the parents the options for them to receive support, advice and guidance from family members, and to explore whether family members might offer the children a home either in the short or long term. 
3.5.5 In all cases a comprehensive family tree should be drawn up. It should be formulated both on the basis of information already known to the local authority and as part of the process of proactively considering with the parents  the need for early  identification of sources of support and potential alternative carers. 
3.5.6  Where it is known that some elements of the family are no longer in contact with each other, or that there is a schism in the relationships of the wider family, this should be identified and the implications considered by the social worker. 
3.5.7 If it is already clear before the letter before proceedings that the parents are refusing to share wider family details then this should be specifically raised as a point of issue both within the letter before proceedings , and also at the meeting before proceedings. 

3.5.8 In the event that parents remain unwilling to identify wider family and friends, or share their contact details, they will be requested to give clear cogent reasons for not doing so. It is recognised that there can be some rare circumstances in which the communication with some individuals about a family’s circumstances may pose an unacceptable risk to the well being of the child and family. 
3.5.9 In the event that parents do not provide cogent reasons for refusing to identify family and friends for potential evaluation they will be advised by the social worker that their approach to this issue will form part of the local authority’s evidence in the event the matter goes to court. They will also be advised if care proceedings are issued  the court will expect them to identify potential alternative carers by Day 12 of the proceedings, if they wish the court to consider an alternative to foster carers or adopters where this is the plan of the authority.
3.5.9
Wherever it is practicable to do so on the timescales available local authorities will seek to conduct viability assessments of any family and friends putting themselves forward as potential alternative carers prior to the issue of proceedings.    
3.5.10 It is anticipated that in due course a Pan Sussex Protocol for the timely identification and evaluation of wider family and friends will be published. This will provide further detail of the timescales, process and requirements of evaluation of family and friends both prior to and during any court proceedings.  
3. 6 
Further expectations prior to issue

3.6.1 Where the authority concludes that care proceedings are likely to be necessary to protect the child on the child’s timescale prior to any decision to institute proceedings, the Local Authority will consider carefully all of the assessments and evidence obtained. Where it is considered safe for the child to do so a review pre-proceedings meeting will be held to which the parents (preferably represented) will be invited.

3.6.2 At the point of issue there should be a clear analysis by the local authority social worker as to capacity of the carers for the child to change and to sustain change, within the timetable for the child (having regard to the timetable for each child in the context of the significant harm which the child may have already experienced).  Such capacity of course, can only be tested by the setting by the local authority of appropriate and reasonable goals prior to proceedings being issued, and identifying the support that the parents would reasonably need to reach those goals.  Identifying the right support and the right goals will be in most cases the best way of testing whether a parent has the capacity to provide good enough care and to make necessary changes. 

4. 
Expectations of local authorities upon the issue of  proceedings 

“A case presented in proper shape on day 1 will proceed much more quickly and smoothly than a case which reaches the court in an unsatisfactory state”

4.1 This element of the Protocol is in addition to any national expectations promoted by the National Family Justice Board or the revised Public Law Outline.
4.2 Whenever it is safe to do so care proceedings should not be issued until the local authority has prepared to a satisfactory standard all the Annex Documents required under the revised PLO to be filed alongside the application form.
4.3  The initial social work statement in all ‘slow burn’ cases will follow a standardised model across the three local authorities. The template for that model is provided at Appendix LAP1.  The template reflects the requirements of the revised PLO, promoting succinct, analytical statements which are evidence based and cross referenced to the Chronology and current social work assessment document.
4.4 In essence, the local authority evidence will be more structured: more focussed on intervention and outcomes and contain more analysis and conclusions about the recommended way forward.  The statement should outline what are the issues in this case together with the realistic options for the child, including an analysis of what other options have been considered, and why that course has not been followed. 
4.5 The social work statement will specifically refer the court to the overarching social work assessment document concluded prior to the issue of proceedings. The social work assessment document will provide the evidential detail demonstrating how over time the social worker has reached the more succinct analysis contained in the initial statement . 

4.6 Where the interim care plan proposed is for separation of the child from their parents, the initial social work statement should outline the impact on the child of such separation and consider the implications on the family of this. 

4.7 In a case where there is a sibling group, the hope is that the group will be placed together. However if this is not possible, the initial statement must explain why, consider and explain  the plan in the light of this and specify the arrangements for inter-sibling contact (in addition to contact with parents).
4.8 The local authorities have developed an agreed model for the Local Authority  Chronology to be filed at Court. The Guidance for the Chronology is provided at Appendix LAP2, and is compliant with the revised PLO . Local authorities recognise that they need to produce chronologies which are pertinent and purposeful, contain sufficient but succinct information about key events, and give a fair and balanced account so as to fulfil the requirements of the revised PLO.
4.9 In preparing for the first interim hearing local authority lawyers will proactively consider how to promote effective compliance with the timetable of the case following issue.  

4.10 Where further evidence or information  is identified by the local authority as being required post issue (police records, medical records, DNA testing, drug testing), this should be identified to the local authority lawyer and set out in the accompanying case synopsis provided to the Court by the local authority advocate. 

4.11 The Local Authorities will work with the other advocates in the case to identify as soon as practicable where any further expert assessment may be required and justified under the Experts Practice Direction. The Authorities will work to the expectations of the Expert Assessment Pilot within proceedings to enable the Case Management Hearing to be effective in considering the instruction of further experts.  It is however anticipated that adherence to this Protocol will reduce the number of further assessments needed post proceedings.

This revised Protocol will take effect from 1 July 2013

The signatories to the Protocol are the three local authorities across Sussex:
East Sussex County Council

West Sussex County Council
Brighton and Hove City Council
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